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Record Type: Record 

To: Elena Kagan/OPO/EOP, Christopher C. Jenning s/OPO/EOP 

cc: Sarah A. Bianchi/OPO/EOP 
Subject: USCatholic Conlerence 

I have received calls from them worried about the drafting of the conscience language in the Lowey 
amendment. I have consulted with Martha Foley, who also spoke with them, and explained that 
this was policy/OMB issue. I know you are overwhelmed and I apologize for bugging you on this, 
but it does seem to be a real concern to them. Martha has explained some of the pOlitics to me, 
but I simply told them it was policy/OMB and I would try to get you to call them. 

The two issues, as you might have guessed, are: 

language says religious plans not religious beliefs 

and concerns that doctors don't always prescribe contraceptive devices - IUDs etc. and they also 
give out pills in their office 

The person is Richard Doerflinger 
Office is 202-541-3171 
Home isl P6/(b)(6) I [001 J 
As you know, I have dueling constituencies on this and therfore whatever you do, I'll end up with 
unhappy people - perfect! 



(a) None of the funds appropriated by this Act may be used to enter into or renew a contract which includes 
a provision providing prescription drug coverage, except where the contract also includes a provision for 
contraceptive coverage. 

(b) Nothing in this section shall apply to a contract with any of the following religious plans: 

(1) SelectCare 
(2) Personal CaresHMO 
(3) Care Choices 
(4) OSF Health Plans, Inc. 
(5) Yellowstone Community Health Plan 

(6) And any existing or future plan.lifthe ? . r e r IF ensol ilig 6JgWdWtiOh of t1~Plan objects to such 
coverage on the basis of religious bJ.efs. 

In implementing this s~ction, any plan that enters into or renews a cQntract under this section may not 
subject an~individual~allh eme ~F"uj~:l' discrimination on the basis that the individual refuses to 
prescribe, ~ribute or ispense\:ontracep· es because such activities would be contrary to the individual's 
religious beliefs or moral convldions. Plans must notify enrollees of this benefit and ensure that all 

enrollees have access to this benefit. I' 
Nothing in this section shall be construed to require cove age of abortion or abortion-related services. 

,\\ 
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Sea. (a) None of the funda appropriated ~y this Act may be 
uaed to enter into or renew a contract which include a a proviaion 
providing prescription drug coverage, except where the contract 
also includes a provision for contraceptive coverage. 

(b) Nothing in this section shall apply to a contract with any of 
the following religious plans: 
(1) SelectCare 
(2) PereonalCaresHMO 
(3) Care Choices 
(4) OSF Health Plans, Inc. 
(5) Yellowstone Community Health Plan. 

{

(6) And any other existing or future religious-based plan whose 
~.~ religious tenets are in conflict with the requirements of this 
~ Act. 1,.v...L., \....~'1~ l.......l (\,.. tcv--L 

, ...... c.. \...A.~ 

In implementing this eectio , any plan that enters into or renews 
a contract under thi on may not subject any individual 
heath care ...e er 0 discrimination on the basis that the 
individual refuses rescribe contraceptives because such 
activities would be contrary the individual's religious 
beliefs or moral co ictions. Patients whose providers wish t -
exercise this right of refus ulfozU2d by the plan of 

[OOAJ 

this-objecOion and efer ~the plan to a provider from whom 
such services may obtained. The plan must cover such services \ 0/ 
prescribed by such providers, otwithstanding any rules limi'_t~i~n~g+r ~\: 
coverage to desig ted providers. ~" 

C'n_,~r~C) Nothing in t is section ahall be construed to require Q/' 
~.. ~overage of abo tion or abortion-related services. 
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FINAL VERSION 10/6/98 

(a) Nothing in this section shall be construed to prohibit entering into or 
renewing a contract with a plan that does not provide contraceptive 
coverage, if the carrier o~sponsoriRg orgaaizatiofl oftftePlan objects 
to such coverage on the basis of religious beliefs (1)5 01'S' inn!i . It\. 

(b) In implementing this section, any plan that enters into or renews a 
contract under this section may not subject any individual to 
discrimination -on the basis that the individual refuses to[p escribe,l 
distribute, dispense, or make arrangements foj contracep ves based on 
the individual's religious beliefs or moral convictions. 

7 



Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: family planning issues 

As I am sure you know, the Treas-Postal appropriators dropped the FEHBP contraceptive coverage 
provision from the bill. The pro-choice groups are pleading that we insist on reinserting the 
language in the omnibus bill. (FYI.) 

On the Title X front -- Just in case you don't know, the Rules committee is meeting later today and 
is likely to approve a rule that will allow Labor H to go to the House floor just for a vote on parental 
consent (the CATs are insisting on it, even though their language is already in the bill). Greenwood 
will offer his substitute amendment (emphasizing abstinence and encouraging parental involvement 
in teens' decision,S re family planning), but then Istook will offer his second degree amendment 
which adds back in his parental consent language. The groups are begging us to insist that this 
language be dropped in omnibus negotiations as well. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Laura EmmettlWHO/EOP 
Daniel N. Mendeison/OMB/EOP 
Jennifer L. Klein/OPD/EOP 
Neera TandenIWHO/EOP 
Ann F. LewislWHO/EOP 
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l) On page 52, line 14, insert the following new V'tticn: 

FOkEIGN OR.GANlZATIONS mAT PBRFORM OR 

PROMO'IE ABORTION OVERSEAS; FORCED ABORTION 

IN THE nIDPLE'S REPUBUC OF CHINA 

SEC. S18A. (a) Section 1000fthc FONign AssistaM:eAet'of' .-...... - ..... 

1961 is amended by adding at the end. the foIlowiDg new 

subsertion: 

'(h) RESTRICTION ON ASSISTANCE 1'0 FORElGN 

ORGANIZATIONS UlAT PERFORM OR. AC'llVELY 

PROMOTE.ABOllTIONS-

'(I) PERFORMANCE OF ABORTIONS-

'(A) Notwithstanding sec:ticm 614 of this Act or soy 

other provision of law. no funds apptGpliated tor popuJatiOil 

planning ac:tivities or olDer population assistance may be made 

available fat any foreign pri'I8te, ncmgoverlimentpl, or 

multilateral oapnization uaIil the OiganizatioD certifies that it 

will not, duringthc pmiod for which the funds B1e.1IIIIde 1IYIIiJa&Ic. 

perfvnn alxrioJJs i1l811Y foreip ,""d.y. except wbere the 6fe of 

tile IN 4hc% would be enct"'ll"'NCl utile PEg''''. y '1Iftft carried to 

term or in caes of tim:ible!ape or inc cst. 

"(B) Subpatagaaph (A) may DOt De ....... s .. uecI to apply to 

1 
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'(2) LOBBYING ACTlVlTJES.. 

"(A) NotwitJ,,,a • .diDgsedion614aftbisActarauyother 

provision of law. DO fimds~ iorpopularicm pI.llling 

adivities or GIber popuImon ·"istmw;e may be made available 

for any fuleign pri.... uODgOVCfllmentaI. « mu.ItiIateral 

Olganizatioo uutil the Oiga,iiza'ioo certifies that it Win DOt,dunng 
. . 

the period·fir which the funds ~ made &WiIabIe. violate the 

laws of smy tim:ip COUDtIy CCJCMrning the cit\: ""b1""ces UDder 

which abortion is pennimd. reguJsted, or' probibitecI" or mgage 

in IIIlf adirit;y or eflbrt CD alta"tbe Jaws « .... anile ,I" policieS 
ofany foreigJJ c::ounIIy WDCtiuiugthe ciIt:¥,j'Pd Mi. a 1IIlderwhich 

abortion is pc:rmjtted. zeguJated. or prohibited. 

• (8) Subparagnph (A) sball not apply to 8divities in 

opposition to eoercive abortioa or iDvoluDtary Sfe:riliDtioo. 

'(3) APPLICAnONTO FOREIGN ORGANIZATIONS

The pzoIu"'biticms ofthia subsectWn apply 10 fimds made rnjlabie 
~ •• --=-<-- A:-1.u L to a UXQgn orga.hilMIOOIl ~....,.. --~J' or as a sauctJilltactul or 

subgia!ll&; md the certifi.cationS tequlied by pmagrapbs (1) and 

(2) lIpPly to activities in wbidl the cqDniD'i9n engages either 

direc:tIy or dJraugh a suN-out.acfm or subgr .. dee 

"(4) DEFlNlnON.-As used in 1bis scctioa. die 1rml 

"actirity or cffmt to_ alII:I' the Jaws 01" gOiCliDi'C.d., policies of 

8IIY foreign camII)" coucenuDg the cin:" ........ es UIJder which 

2 
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abcricm is permiaed. ~ orpzobihited'" Inch ...... DOt CMdy 

own lobbjiag £or such cbanvs. but also sudJ. odIcr iiC:fbitifs • 

spoDlOliDg. rather man merely "",,""ing. CXJDfemK:es ancl 

worbhops on die alleged def'cdS in the aboRioft laws. as wdl 

die dzaftiDg._ disb:ilpdiOll of Widedals or pabIk: til •• puts 

caUiug IIUeDEiou (0 51JCh aDcgnt dcfedll.· . 

(b) sec:ticm301 oftheForei&Jl AssistmK:C ~ofl961 is 

amended by adding st die eud the followiDa pew sub ctioD;; 

'ro LIMITATION RELATING 1'0 POROID ABOR.nONS _ 

10 IN TIlE PEOPLE'S REPUBUC OF CHINA- Nchi'bstandjng 

11 5eCti01l 614 of d1is AI:t or my other ptVYisian of Jaw, DO fjmd. 

12 may be made available tor Ibe United Natic.iS PopuJatioQ Fuad 

13 (UNFPA) in any fisc:al ~ un".. the l'Iesideat certifies tbat-

14 "(I) UNFPA bas tcnnjnatrd all actMtia in 1he People's 

IS Rqrublic ofCbina" and the Ullited St"es has LU:eived 8.9SUlt8! ..;. 

16 that UNFPA will cnncbJl"t DO such Uyities duriDg Ib8 fiscal year 

11 for which the fimds are (0 be made IlVIIilable; or 

11 "(2) during the ~2 mamm pte>bfing such certificari.m 1bere 

19 

20 

21 

22 

24 

have been DO abottioas as the tesult of wercioo. -ssoeilUd with 

1bc fimily pam;ng policies OfB national government or adler 

govea ""'Nibil entities within 1hc People's RepubJlc ofCbiDa. As 

used in this !eCtion. dle tenD 'coea:ci.an' indudcs physical duress 

livdihood, or sc .. eu psycllological pn:sIAft.'. 
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(e) The President may waive the pto+isioas of sec:tioD. 

104(h)(t) of the Foreign AsslSbhce Act of 1961. as a~. 
• • _.1"'; • ""---! ~ aL-. pertaJOmg to po_on !\!!S)s1SIlW to ~<JHagn argallaauODS URa 

peafusw abodi01IS in beigo. \:OWltries, fur my &cal )'elK; 

Pnnidcd. tbIt iftbo PreSideut exJtlc:ias die waiw:r pIoYide4 by 

tbi!I mbsection f«.8Il'f fiscal year, not to eM' ~~ S3S6 million 

may be made available for population. planning ac:tiWies or other 

popuJaticIl assis1Bnce for suc:h fis:al year; PIovidecl ttmhCi-. that .. 

the limitation in the pRYious proviso. mc~es aU tbuds for .... _ 

piOilWDS and activities derigned. to ~ul 6:ni1ily or to ~ 

or deJay chjJdbbths or paegnancies,. im=1peC live ofthc hading 

lIIlCIer which such fimds are made 1MIilabIe. 
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S.2334 

Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1999 (Engrossed 
in Senate) 

........... -.__ = ..... ____ = .. ____ ... __ .dI\.Il. ,., •••••••• 'n ___ _ .". _.::::I\'.IA_· _____ .• _____ . ""', ... 

PROHffiITION ON FUNDING FOR ABORTIONS AND 
INVOLUNTARY STERILIZATION 

SEC. S18. None of the funds made available to carry out part I of the Foreign Assistance Act of 
1961, as amended, maybe used to pay for the performance of abortions as a method of family 

';'J>~") planning or to motivate or coerce any person to practice abortions. None of the funds made available 
a- / • to carry out part I of the Foreign As~i~tance Act of 1961, as amended, may be used to pay for the 
\ . .>-P performance of involuntary sterilization as a method of family planning or to coerce or provide any 
~ ~ financial incentive to any person to undergo sterilizations. None of the funds made available to carry 
>' /!}.r out part 1 of the Foreign Assistance Act of1961, as amended, may be used to pay for any 
~ ,:,'7 Cs'" biomedical research which relates in whole or in part, to methods of, or the performance of, 
..Y'+~~ ..9- abortions or involuntary sterilization as a means offamily planning. None of the funds made . 
'?~~/ available to carry out part I of the Foreign Assistance Act of1961. as amended, may be obligated or 
o-Y ,,;!5 expended for any country or organization if the President certifies that the use of these funds by any 
/ "" such country or organization would violate any of the above provisions related to abortions and 
.p'" (oF involuntary sterilizations: Provided. That none of the funds made available under this Act may be 
.,.l~o~....i'~.,-<:: used to lobby for or against abortion. 
0°· ~ 

~·FUNDING FOR FAMILY PLANNING 

SEC. 519. In determining eligibility for assistance from funds appropriated to carry out section 104 
of the Foreign Assistance Act of 1961. non-governmental and multilateral organizations shall not be 
subjected to requirements more restrictive than the requirements applicable to foreign governments 
for such assistance. 

NORTH I{ORK~ NARCO .oAI.~S REPORT 

SEC. 520. Reporting Requirem - ding North Korean Narcotics Activity_ (a) IN GENERAL-
Not later than 3 months after e date 0 c t of this Act, the President shall transmit to the 
appropriate commillees report on the cultiva . ction, and transshipment of opium by 
North Korea. The rep shall be based on all availab1eeb:tf9lmnrtiQ~ 



Title X - Parental Consent 

The Istook parental consent provision was inserted in the House Approps Committee (attachment 
I). While the bill was originally pulled from the floor, the CATs are now insisting on a vote on 
parental consent and the bill is likely to go to the floor sometime this week -- even if it is only to 
vote on this one amendment. A Greenwood substitute amendment is in order which would 
require Title X clinics to discuss abstinence and encourage teen to involve their parents in 
reproductive decision-making (attachment 2). However, a second-degree amendment is also in 
order which would allow Istook to reoffer his original parental consent language and include the 
abstinence language from Castle-Greenwood (attachment 3). The vote on Istook's second degree 
will come first, putting us in a more vulnerable position. The vote will be extremely tight and we 
need to let Dems know that this is a party line vote and ask them to stick with us on this. 

" 
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AMENDMENT TO COMMITTEE PRINT 

(L~bor, HHS, Edue, Rei Asenci •• Appropriation. Act, 1999) 

UFFERED BY MR. ISTOOK 

At the end of title II, insert after' the last sect.iou 

. (preceding the short title) the following section: 

1 SEC, _' (a) Notwithstanding any other provision 

2 of la)\" no provioAr of services tmder title X of the Public 

3 Health Service Act shall be exempt from any State law 

4 requiring notification or the reporting of child abuse, child 

S molestatioll, seiuw tllius~, rape, or incest. 

6 (b) None 'of the funds appropriated in this or any 

7 other Act for any fiscal yp.ar for Mnring out title X of 

g the Public Health Service Act may be made available to 

9 any family planning project under section 1001 of such 

10 title if any provider of· sel'vic~s in lh~ Pl'ujt;;l:t knuwingly 

11 provides contraceptive drugs or devices to a minor, un-

12 less-

13 tIl the minor is emaneipnted under npplienble 

14 Sttlte law; 

15 (2) the minor ha.s the written consent of e. eus-

16 . Luwtll ptlrtmt or custodial legal gnarnian to Tp.r.p.ive 

17 the drugs or devices; 



FROM tNFp & RH~ W~SH DC 211)2 737 26911) 1'.;39C1. '" ,- .kL., , " 
f: \M~ \1;)1 UUr- \1;) 1 VV",u.>u 

June 5, 1998 

2 

1 (3) a court, of competent jurisdiction has di-

2 rected that the minor may receive the drugs or de-

3 Vlces; or 

4 (4) such provider of services has gIVen actual 

5 written notice to a custodial parent or custodial legal 

6 ' guardian of the minor, notifying the parent or legal 

7 guardian of the intent to provide the drugs or de-

8 vices, at least five business days before providing the 

9 drugs or devices, 

10 (c) Each provider of services under title X of the Pub-

11 lic Health Service Act shall each year certify to the Sec-

12 retary ofHealt~ and Human Services compliance with this 

13 section. Such Secretary shall prescribe such regulations as 

14 may be' necessary to effectuate this section, 



,4. 4'7 ~CoII..J-i . .:1.1.-1 .... '/1.-1. ... 

AMENDMENT TO H.R. 4274. AS REPORTED 

OFFERFn BY MR. GREENWOOD OF PENNSYLVA1'1!A 
. OR BY MR. CASnV OF DEL~ WARE 

Page 52, strike line 8 aIII!.,)1 that follows through page 53. line &. and insert the 
following' 

(b)(l) Jhe SecretarY of Heallh <wd Human Scrviee3 (in this section referred to as the 
"Secretary") shall require that each faroil y plaJ.uliog project under section 100 I of title X of lhe 
Publie Heallh Servir.e Act-

(A) expressly inform all minUIli who seck the services of the project that 
ah~nence is the only CCfl.lliu way to avoid prcgnanc~. sexually tranSmitted 
c1i~~es, and infection with the human immuno-dcficiency virus; and 

(B) e11!<ure that all individuals whu l-!1ovidc counseling serviees to minors 
through the project are Irdim:u to plovidc to minor:! counseling that 

encollrages the minors-
(1) to abstain from se;'(uaIl11.:u vity; 
(ii) In avoid bein2 coerced inLu cugaging in sexual activities; and 
(ill) to involve their parents in lhc JCCi5iou to seck family plllllIling 

<P.TVices. 
(2) .1'hc Secret.'ll)' •• mnll through·the Depury Ali~istant Secretary for Population 

Affairs, sball carry out the following ',I,ith n:spcCL [0 fumi1y planning projcct:> 
refmed to in p<mlgraph (I): 

(Al The Secretary shall develop and di~scll1illa1e to the project! protocols fOr 
providing the r.olln~ling described in pard'!JQ.jJh (l)(B), including 
protoCols fur tr.Iining individuals to pro~ide me counseling. . . 

(B) The Secretary sball enrure that such protocols iru:luuc PlotoCO!s specific to 
younger adolescent';. 

(C) In developing protocols under SUbparagrdPhs (A) and (B), the Secretary 
shall consider the re.~ults of research under tiLie XX of the Public Health 
Service Act. 
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SUBSTffUTE OF'FEREDBY MR. ISTOOK OF OKL.\HOMA FOR THE A.l"11NTIMF.NT 
OFFERED BY MR. GREElljWQOD OF PENNSYL VAL'IIU 

Srnke section 220 (page 52, lillc 3 and all that follows through page 53. line 3) and tn$'"'' rh~ 
following: ' 

SEC. :nll. (a) Notwithsmndin)l OilY other provision OflIlW, no provider of ,ervice, under ririe 
X of the Public Healrh S~rvices Act shall be aempt from any State Io.w requiring notification or the 
reporting of child abuse, r.hild molesIiuion. sc:Auai abuse, rape, or'incest. 

(b) None oftbe fimrl, appropriated in this or allY other Act for any lisco.! year for canying out 
tide X oftbe 1'1Ihlic Health Sel'\';ce A~[ may be made availablc m IlnY f:>mily. planning 
project under ser.Tinn 1001 of such Lille if i1IlY provider of services in the project knowingly 
provides contr:lr.c['Itive ~ or devi~es tu a minor, unless-

(1) !ruCh pmvider of services ~ )(ivell actual written notice to Q custodial parent or 
custo(hAllegai guardian oflbe lIIinor, notifying the parentor lego! guardian of the 
intent to provide the drugs or Uc:vi=, at le~ five busincss days' before providing 
the drugs or devices; or 

(2) the minor hlI~ rhe written consent of a custodial parent or custodio.!legol guardian 
to receive W. rlrugs or devices: or 

(3) the minor is P.mancipated under appli.ablc State laws; or 
(4) a court of c1)m['lerentjurisdiction ~ JirCl:ted that the minor may receive the druss 

or devices 
(c)(l) The Seeretary of Health and Human Servkes (in tills sec;tion referred to as the 
"SecretaIy") shall reqlUre That each family plannin\: pluject Illlder section 1001 of title X of the 
Public Health Service Act-

(A) e:qn-essly intonn an minors who seek th~ sc:rvi~es of the project that abstinence is 
the only certain way to avoid pregnancy. ~ually lrdl1.:)m.ined diseases, and 
infection with tM human immuno-<ieficiency vinci; dud 

(B) ensure that all inc1ividuals who provide counsc:linJo\ SC:lviccs~o minors through the 
project are trainerl tn provide to minors counseliul: di& encourages the minors 

(i) to abstain fi'om sexual activity: 
(ti) to avolti heing coerced into engaging in :;c:;'\ual activities; and 
(iii) to involve their parents in the deci~ion tu seck family planning services. 

(2) The Secretary, acting thro11gh the Deputy Assistant S=1Iiry fOrPopuiation Affairs, shnll 
CllIIY out the following wiTh' ieS('Iect to family planning projc.1:i referred to in paragraph 
(1): 

(A) The Secretary shlIll tievelnp and disseminate to th~ projc:l;1:i IJlotocob for 
providing the col1nseling described in paragraph (I )(B), iucluding protocols for 
training indiViduals to pro~1de the counselin~. 

(B) Th~ Secretary shall ensure that su~h proLucols include protocols specific to 
yOllneer adolescents. 

(C) In developing protocols WIder subp<UOIgraphs (A) and (D), the Secretary shall 
r.nn~ider the results of research umlcr Litle XX of the Public Hco.Ith Service Act. 

(d) EaCoh rrn~;der of services under section 1001 of tide X oftbe Public Hcnlth Services Act 
~hall each year certify to the Secrc1liry ufHealth and IIwnan Scr.iccs compliance with 
this section. Such Secretaty ~hall plescrilx such regulations as m~y be necessary to 
effectuate this section. 
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Contraceptive Coverage -- FEHBP 

From what I understand, the conferees are interested in accepting the House language, along with 
the additional conscience clause language from the Senate language (see *). However, Chris 
Smith is insisting on adding the word "moral" to the Senate conscience clause. 

Note: With regard to the overall language, the Senate version would be preferable, because the 
House version is extremely vague -- it doesn't define the scope of coverage at all (what does it 
mean to include "a provision for contraceptive coverage"?). However, the House language 
would be fine, even with the Senate conscience clause, but inserting the word "moral" makes it 
virtually meaningless because any plan could opt out for any reason. 

/" 
/' 
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I~~j At the appropriate place in the bill. insert 
the following: 

SEC. . (a) None of the funds appro-
priated by this Act may be expended by the 
Office of Personnel Management to enter 
into or renew any contract under sect;ion 
8902 of title 5. United St;ates Code. for a 
heal th benefl tS plan-

(1 )wbich provides coverage for prescrip
tion' drugs. unless such plan also provides 
equivalent coverage for prescription contra
ceptive drugs or devices approved by t;he 
Food and Drug Adm1nistration, or gener1c 
.equivalents approved as substitut:able by the 
Food and Drug Administrat10n; or 

(~) which provides benefits for outpatient· 
services provided by a health care profes
sional. unless such plan also provides equiva-' 
lent benefits for outpat1~nt contraceptive 
services. . 

(b) Nothing 1n th1s section shall apply to a 
contract with any of the following religious 
plans: 

(1) SelectCare~ . 
(2) PersonalCare's·HMO. 

'(3) Care ChOices. 
(4) OSF Health Plans. Inc. 
(S) Yellowstone CommUnity Health Plan. 

O 
(6) and any other existing or future rell-

")\- glous based plan whose religious tenets are 
in conflict with the requirements In this Act. 

(e) For purposes of this section-
(1) the term "contraceptive drug or device" 

means a drug or device intended for prevent;-
lng ·pregnancy; 8.Dd . 

(2) the tenn "o'utpatient contraceptive 
serv.1ces" meanS consult:ations; exam.1na
tions, procedures. and medical services, pro
vided on an outpatient basIs and related to 
the use of cont;I"a.Ceptlve methodS (including 
na.tural family planning) to prevent preg-
nancy." 
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Record Type: Record 

To: Laura EmmettIWHO/EOP 

cc: 
Subject: for Elena re conscience clauses 

I looked through my files to see if any existing conscience clauses ever mention the word "moral". 
I found that for over 20 years no conscience clause ever did until the BBA last year. That allowed 
Medicare Choice and Medicaid managed care plans to deny services based on moral or religious 
grounds. From what I understand, this language was snuck in at the 11 th hour and staff had so 
much else going on with the enormity of the BBA that they didn't catch it until it was too late. 
Also, until the BBA, conscience clauses only applied to abortion and sterilization (the BBA applies to 
any service). While I still think it is terrible policy to allow such a huge loophole (how can an 
institution have a conscience?), and I would strongly urge the Administration to oppose it, I wanted 
you to know that there is an unfortunate precedent. Just so you have all the facts ..... 



FAMILY PLANNING 

Subcommittee: Labor/HHS/Education 

Ranking: High ~ Medium Low 

1999 Budget Policy: The FY 1999 Budget repeated FY98 enacted UHHS language that said 
that: "None of the funds appropriated in the Act may be made available to any entity under Title 
X (Family Planning) of the Public Health Services Act unless the applicant for the award certifies 
to the Secretary that it encourages family participation in the decision of minors to seek family 
planning services and that it provides counseling to minors on how to resist attempts to coerce 
minors into engaging in sexual activities." 

Latest House Action: Section 220 of the House-Committee-passed bill would require family 
planning grantees either to receive written parental consent or provide advance notification to 
parents before giving contraceptives to minors. There is a Castle/Greenwood amendment that 
would strike this provision and insert substitute language requiring abstinence counseling and 
abstinence counseling training based on research from "abstinence only" education programs. 
There is a second degree amendment that would strike this amendment. Rep. Bradley has 
proposed an amendment that would prohibit the dispensing of any prescription drugs or 
devices to minors without first receiving the consent of a parent or guardian. 
Represenatative Tiahrt has proposed an amendment that would mandate the physical 
separation of all Title activities from all non-Title X funded activities related to abortion. 

Latest Senate Action: The Senate committee bill removes the FY 98 enacted language and 
does not replace it with anything. 

Latest Conference Action: Preliminary findings from Conference Committee action 
indicates that the conferees have dropped the Istook amendment that would require 
parental consent or notification to parents before giving contraception to minors. 

Solution/Options: Adopt the proposed Castle/Greenwood amendment. 

Justification: As outlined in the House Floor SAP, mandating parental consent could 
discourage sexually active minors from seeking health care and reproductive counseling 
services and thus lead to more unintended pregnancies, more abortions and more sexually 
transmitted diseases, including HIV. 

Counseling young adolescents to postpone sexual activity and providing contraceptive services 
and counseling to adolescents when they do become sexually active can help prevent 
unintended pregnancies and sexually transmitted diseases (STDs). Taking actions that will 
withdraw or decrease the demand for these services could halt or reverse the decline in 
adolescent pregnancy -- as well as the decline in abortions -- this country has been 
experiencing in recent years. 

Adolescent pregnancy is still alarmingly high in the U.S. and much higher than in other 
developed countries. There is substantial improvement to be made and it would be unwise to 
disrupt those programs that have contributed to the progress achieved thus far. 

Page fJl 



FY 1998 Appropriations Action: The Senate repeated the FY98 President's budget language, 
but the House passed two amendments. One amendment reduced funding by $9 million. The 
other was the Castle-Porter amendment, which placed two requirements on Title X family 
planning clinics, the first of which is already required under current appropriations language and 
regulations: 

1. Requires clinics to encourage family participation in the decision of minors to seek family 
planning services 
2. Requires clinics to counsel minors on how to resist attempts to coerce minors into 
engaging in sexual activities 

The Senate agreed to adopt this language in conference, and it was enacted. 
A parental notification and consent amendment was introduced in the committee by Rep. Istook, 
but the amendment was not adopted. 

Prepared By/Date: Jen Forshey (5-7788),10/6/98 
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Chronology of Recent Family Planning Appropriations Language 

FY 1997 

Rep. Istook offered an amendment that would have required parental consent for the distribution of 
contraceptives to minors. This amendment was not adopted. Instead, Rep. Obey offered language 
that required that family planning clinics certify that they encourage minors to seek family 
participation when making a decision to seek family planning services. This language was 
consistent with regulations and authorizations enacted in 1981, and was enacted in FY 1997 and is 
shown below: 

"None of the funds appropriated in this Act may be made available to any entity under Title X of 
the Public Health Service Act unless it is made known to the Federal official having authority to 
obligate or expend such funds that the applicant for the award certifies to the Secretary that it 
encourages family participation in the decision of the minor to seek family planning services. 

FY 1998 

The FY98 Budget repeated the FY 1997 language. 

During the FY 98 appropriations process, the Senate adopted the language in the Budget. In the 
House, two amendments were offered. An Istook amendment required parental notification or 
consent and a Porter amendment repeated the FY97 language and added additional text. Only the 
Porter amendment was adopted and enacted. The language of both amendments is as follows: 

The Istook Amendment 

"None of the funds appropriated in this Act or any other Act for any fiscal year may be made 
available to any provider of services under Title X of the Public Health Service Act if such provider 
knowingly provides contraceptive drugs or devices to a minor, unless --

1) the minor is emancipated under applicable state law; 
2) the minor has the written consent of a custodial parent or custodial legal guardian to receive the 
drugs or devices; 
3) a court of competent jurisdiction has directed that the minor may receive the drugs or devices; 
or 
4) such provider of services has given actual written notice to a custodial parent or custodial legal 
guardian of the minor, notifying the parent or legal guardian of the intent to provide the drugs or 
devices, at least five business days before providing the drugs or devices. " 

The Porter Amendment 

"None of the funds appropriated in the Act may be made available to any entity under Title X of the 
Public Health Service Act unless the applicant for the award certifies to the Secretary that it 
encourages family participation in the decision of minors to seek family planning services and that it 
provides counseling to minors on how to resist attempts to coerce minors into engaging in sexual 

activities. " 

FY 1999 

The Administration's FY99 budget repeats the FY 1998 Porter language. 

The Senate committee bill removes the FY98 enacted language and does not replace it with 
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anything. 

The House committee bill contains a provision (Sec 220 b and c) that would require family planning 
grantees either to receive written parental consent or provide advance notification to parents before 
giving contraceptives to minors. The provision reads as follows: 

(b) None of the funds appropriated in this or any other Act for any fiscal year for carrying out 
title X of the Public Health Service Act may be made available to any family planning project 
under section 1001 of such title if any provider of services in the project knowingly provides 
contraceptive drugs or devices to a minor, unless--

(1) the minor is emancipated under applicable State law; 
(2) the minor has the written consent of a custodial parent or custodial legal guardian to 
receive the drugs or devices; 
(3) a court of competent jurisdiction has directed that the minor may receive the drugs 
or devices; or 
(4) such provider of services has given actual written notice to a custodial parent or 
custodial legal guardian of the minor, notifying the parent or legal guardian of the intent 
to provide the drugs or devices, at least five business days before providing the drugs or 
devices . 

.. Each provider of services under title X of the Public Health Service Act shall each year 
certify to the Secretary of Health and Human Services compliance with this section. Such 
Secretary shall prescribe such regulations as may be necessary to effectuate this section. 

Two amendments were expected to be offered during the House Floor debate. The first was a 
GreenwoodlCastle amendment that would strike Sections 220 (b) and (c). The amendment would 
insert substitute language requiring abstinence counseling and abstinence counseling training based 
on research from "abstinence only" education programs. 

The second amendment was offered by Istook. It would have been a second degree amendment to 
the GreenwoodlCastle amendment to restore Sections 220 (b) and (c). 
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ABORTION 

Subcommittee: Labor/HHS/Education 

Ranking: High _ Medium X Low 

1999 Budget Policy: The FY 1999 Budget proposed to delete the "Hyde Amendment" that 
was included in the FY 1998 UHHS/General Provisions. As with the FY 1998 Budget, the FY 
1999 Budget stated that the Administration would work with the Congress to address this issue. 

Latest House Action: Sections 508 and 509 of the House Committee-passed bill would retain 
and expand the abortion prohibition from the FY 1998 appropriations barring use of money in 
trust funds into which Labor/HHS/Ed funding flows (i.e., the Medicare Trust Funds) for abortion. 
In a Rules SAP, dated August 4th and the House Full Committee letter of July 14th, the 
Administration continues to object to the language as currently drafted and proposes to work 
with the Congress on this issue. 

Latest Senate Action: The Senate Committee repeated the FY 1998 enacted language. 

Solution/Options: 

Option #1. Continue to oppose this prohibition in letters and SAPs, but in the end accept the 
language in that was in the House bill. 

Option #2. Accept language with modification to eliminate the requirement for a physician to 
certify that certain speCific conditions exist that endanger the life of the mother. This was a new 
requirement in the FY 1998 bill/act, which the Administration opposed last year, but it remained 
in the final language. 

Justification 

Option #1, Despite the expansion of the Hyde prohibition specifically to trust funds (I.e., 
Medicare), in effect, this language is the same as the language the Administration accepted for 
FY 1998. The HHS General Counsel has determined that the current Hyde language already 
applies to the Medicare Trust Funds, and Secretary Shalala sent a letter to Senator Nickles on 
6/22/98 to that effect. 

Option #2. Previously "Hyde" allowed an abortion to be performed if there was a risk to the life 
of the mother. Beginning in FY 1998, this language was refined to require certification by a 
physician. The Administration opposes this attempt to constrain further the availability of 
abortion services. 

FY 1998 Appropriations Action: Congress expanded the "Hyde Amendment" to limit the use 
of Federal funds to provide abortion services under Medicaid managed care plans, and further 
limited the range of conditions under which abortions could be funded. The FY 1998 language 
would require a physician to make a legal determination that certain conditions have been met 
(i.e., the life of the mother is at risk). The final language was modified to clarify that the 
expanded limitations did not affect in any way the ability of States to provide such coverage 
using their own funds, nor the ability of managed care providers to partiCipate in 
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Federally-funded programs while also offering abortion services coverage paid for by state or 
private funds. 

Prepared By/Date: Ann Kendrall (5-7833), 9/9/98, L_ABOR.WPD 
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FDA DRUG REVIEWS/RU-486 - - Resolved 

Subcommittee: Agriculture/Rural Development 

Ranking: High ~ Medium Low 

1999 Budget Policy: The FDA's findings regarding safety and effectiveness of drugs are based 
on science and whether it has been established through scientific research that a drug is safe 
and works for the particular purpose for which it is intended to be marketed. 

Latest House Action: -+RQ Section 742 of the House-passed bill would prohibit the use of 
FDA funds for the testing, development, or approval (including approval of production, 
manufacturing, or distribution) of any drug for the chemical inducement of abortion. The 
Administration has not yet communicated its position, since the RU-486 language was 
introduced and adopted on the House floor after the Administration had sent its House floor 
SAP. This provision would be binding. 

Latest Senate Action: The Senate passed-bill does not include a similar provision prohibiting 
the use of FDA funds for the testing, development, or approval of any drug for the chemical 
inducement of abortion. 

Conference Action: CQRfar89& Ral'S QQA1platad a,.tiQR QA all but tt:la RU 48G prQ"isiQR aRsi 
t."Q gtl:lar itaAui PraliMiAa.-:y repents iAdiGata 'Rat R" 48& prQ"isiQR F8A1aiA& WAF8&Qh'sd 
The House passed the Conference report, 333-53, on October 2. The RU-486 provision is 
not included in the report. The RU-486 provision may, however, be included in some 
other appropriations bill. 

Solution/Options: Remove the language during conference. Administration officials must 
determine if the conference letter should include a veto threat. If not, then alternative language 
could be conceivably be proposed that would weaken the provision and make it less intrusive of 
the FDA drug review process. However, just weakening the language might not be enough to 
satisfy concerns regarding the preservation of a "woman's right to choose." (HHS/ASL, 
HHS/ASMB, and FDA staff are consulting to determine whether alternative language could be 
developed to make the provision less objectionable. They will advise us shortly if such language 
can be developed, although they believe it is unlikely.) The language could also be made part of 
report language. where it would not have the force of law, instead of the actual bill. However, 
this option would probably not satisfy the original sponsors of the provision. 

Justification: Congress has never previously legislated the approval or disapproval of a 
particular drug. The review of drugs is based on the scientific evidence of safety and 
effectiveness which is essential to the credibility of the drug approval process. Legislating a 
drug approval or disapproval would undermine the drug review system and provide a dangerous 
precedent; namely, allowing legislative prohibitions on drugs to treat particular illnesses or 
conditions and thus freezing the state of science for that particular illness or condition. Also, this 
prohibition as currently drafted would preclude the approval or disapproval of more than just 
RU-486 but also some forms of birth control as well. The provision could put women at risk 
because FDA would not be able to assess and provide public guidance on risks and proper 
usage of drugs that may be used for abortion but were approved for other medical conditions. 
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The Agriculture appropriations bill is not the appropriate vehicle for a provision with such 
important scientific and public issues. The President's long-standing position is that abortions 
should be safe, legal, and rare. Since they remain legal, FDA should be allowed to approve the 
safest means possible for a woman to exercise her rights. 

FY 1998 Appropriations Action: FY 1998 appropriations bills did not contain language 
prohibiting the use of funds in reviewing RU-486. 

Prepared By/Date: Jim Esquea (5-7841),10/6/98, L_FDARU.wPD 
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Attachment to FDA Drug Reviews/RU-486 Language One Pager 
FY 1999 Agriculture Appropriations Bill 

I. Intrudes into Executive Branch Decision making. The Food Drug & Cosmetic Act 
requires that before a drug can be marketed in this country it must be found by the 
Food and Drug Administration to be safe and effective. This has been the standard 
since 1962. 

• the Agency's findings regarding safety and effectiveness are based on 
science: whether it has been established through scientific research that a 
drug is safe and works for the particular purpose for which it is intended to 
be marketed. 

• Congress has never previously legislated the approval or disapproval of a 
particular drug. Those decisions have been vested in the Agency to be made 
based on the scientific evidence available to the Agency. 

II. Undermines Current Drug Review System. The fact that drugs are approved or 
disapproved based on the scientific evidence of safety and effectiveness is essential 
to the credibility of the drug approval process. The US drug approval process is the 
gold standard for drug review systems. 

• Health care practitioners, patients, third party payors, other countries, rely on 
the assurance that decisions about the drugs marketed in the US are based 
on the scientific evidence. 

• Legislating a drug approval or disapproval would undermine the credibility of 
the system. Stakeholders in the health care system would no longer be able 
to rely on the assurance that drug approval decisions were based on the 
science. 

III. Freezes Science. A legislative prohibition on drugs to treat a particular illness or 
condition freezes the state of the science for that particular illness or condition. It 
essentially forecloses the development of drugs that might represent an 
improvement over existing therapies (fewer adverse side effects, less expensive, 
etc.). 

• Many drugs are tested for the treatment of more than one indication or 
illness. Prohibiting the development of drugs for particular uses could have a 
chilling effect on drug development more broadly. (It has been publicly 
reported that RU-486 is being tested for at least one other use in addition to 
termination of pregnancy.) 

IV. Could Endanger Women. The provision could put women at risk because FDA 
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would not be able to assess and provide public guidance on risks and proper usage 
of drugs that may be used for this purpose but were approved for other medical 
conditions. 

• FDA would not be able to use any money to determine if a drug was being 
used for an off-label use involving the chemical inducement of abortion, and 
if so, to work with the manufacturer to determine and make public some 
information on the safe usage of the product (e.g., involving dosage, usage, 
population risk). 

V. Used Wrong Process. Agriculture appropriations bill is not the appropriate 
vehicle for a provision with such important scientific and public issues. Such 
provisions should be discussed in public hearings by the appropriate authorizing 
committee, to which this provision has not been subject. In such settings, the 
provision's use of terms that are not defined in the Food Drug and Cosmetic Act 
could be properly debated and better defined. 

VI. Restricts Something that is Legal. President's long-standing position is that 
abortions should be safe, legal, and rare. Since they remain legal, FDA should be 
allowed to approve the safest means possible for a woman to exercise her rights. 
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ABORTION COVERAGE I FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM 

Subcommittee: TreasurylGeneral Government. 

Ranking: High L Medium Low 

1999 Budget Policy: The FY 1999 Budget proposes to delete the following provisions from the 
FY 1998 bill: 

• (Section 513) Prohibits the use of funds appropriated under this act for abortions or for 
the administrative expenses in connection with any health plan under the Federal 
Employee Health Benefit Plan that provides coverage of abortions. 

• (Section 514) Creates an exception in cases where the life of the mother is in danger, or 
in cases of rape or incest 

Latest House Action: The House-passed bill (section 508) continues the current law restriction 
on FEHBP coverage of abortions, but the current law exceptions, i.e., danger to the mother's 
life, rape or incest were deleted on the House Floor on a point of order due to lack of 
authorization. House SAP (sent 06/24/98) strongly opposed any restriction on FEHBP coverage 
of abortions. 

Latest Senate Action: The Senate-passed bill includes provisions added on the Senate Floor 
reinstating current law restrictions (section 649) and the exceptions (section 650). This section 
was added on the Senate Floor by Senate Amendment No. 3354 (sponsored by DeWine and 
passed by voice vote). Senate SAP (sent 07/28/98) strongly opposed any restriction on FEHBP 
coverage. 

Latest Conference Action: The pending conference report (sections 509 and 510) 
includes the Senate-passed language, continuing both the current law restrictions on 
FEHB abortion coverage and the exceptions. The provisions are identical to current law. 

Solution/Options: While the conference language is the less objectionable Senate 
version (and identical to current law), the Administration should ell~ress ~refereRse fer 
S9RSlb~ "Qr:Si9R (SIG Igast gbjQstigRa~IQ 8f tRe turg bill,) byt continue to oppose the provisions4R 
letters <IRa 19 °I2's and urge deletion. 

Justification: 

• The decision to cover abortion should be left to each health plan participating in the 
FEHBP. 

• FEHB enrollees who wish to purchase coverage that does not include abortion services 
should have that choice. 

• Similarly, FEHB enrollees and their families who want such coverage should not be 
precluded from choosing a health plan that includes broader (abortion) coverage. 

• Neither the House-passed bill nor Senate-passed bill would give enrollees a choice. 
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FY 1998 Appropriations Action: Sections 513 and 514 of the FY 1998 Treasury and General 
Government Appropriations Act prohibit the use of funds appropriated under the act for 
abortions, except in the cases where the life of the mother is in danger, or in cases of rape or 
incest. 

Prepared By/Date: Daniel LaPlaca (5-1484), 8/24/98. Revised 9/18/98. Revised 10/6/98. 
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CONTRACEPTIVES COVERAGE / FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM 

Subcommittee: Treasury/General Government. 

Ranking: High ~ Medium Low 

1999 Budget Policy: The FY 1999 Budget is silent on this matter. 

Latest House Action: The House-passed bill (section 624) would require FEHBP insurers, 
except for five specifically-named religious plans, to cover prescription contraceptive drugs and 
devices. This section was added on the House Floor by House Amendment 728 (sponsored by 
Rep. Lowey and passed 224-198). House SAP (sent 06/24/98) supported this language and 
urged the House to give authority to the Office of Personnel Management to waive the 
requirement for plans that are sponsored by organizations whose religious beliefs do not 
support artificial methods of contraception. The House SAP also opposed any language that 
would restrict the definition of contraceptives to exclude any drug, device or procedure "which 
has as one of its known effects the interference with the implantation of a fertilized human ovum 
or embryo." 

Latest Senate Action: The Senate-passed (section 651) bill includes language added on the 
Senate Floor similar to the House-passed bill, except that in addition to the five plans identified 
by name, it contains general language exempting any "existing or future religious-based plan." 
This section was added on the Senate Floor by Senate Amendment No. 3370 (sponsored by 
Snowe and passed by voice vote). Senate SAP (sent 7/28/98) supported adoption of an 
amendment requiring coverage of prescription contraceptives by health plans participating in the 
FEHBP. 

Latest Conference Action: The pending conference report (section 656) would require a) 
all FEHB insurers with prescription drug coverage to include contraceptive coverage, 
and b) except by name five religious-based plans. On 10/1, the House failed to adopt the 
rule for floor consideration of the conference report, in part due to Republican oppOSition 
to this language. On 10/5, the House voted to return the conference report to the 
conference committee, although House Republican Leadership have also threatened to 
put the conference report into the omnibus bill without the FEHB contraceptives 
language. 

Solution/Options: Support adoption of Senate version. The Senate version requires coverage 
of a broader range of contraceptives, and contains broader language exempting plans 
sponsored by organizations whose religious or conscientious beliefs do not support artificial 
methods of contraception from the coverage requirements. 

Justification: 

• The administration supports improvements in basic health care coverage for women and 
the goal of the amendment -- to reduce unwanted pregnancies and the need for 
abortions. 

• The administration supports any amendment that gives authority to the Office of 
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Personnel Management to waive the requirement for plans that are sponsored by 
organizations whose religious or conscientious beliefs do not support artificial methods of 
contraception. 

FY 1998 Appropriations Action: None 
Prepared By/Date:"Daniel LaPlaca (5-1484), 8/24/98. Revised 9/18/98. Revised 10/6/98. 
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